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DIGEST 

1. Proposal which did not contain prices of batteries in 
the unit prices for equipment as required by the solicita- 
tion may be accepted where the unit prices for the equip- 
ment, including batteries, can be readily ascertained from 
other information in the proposal. 

2. Concept of responsiveness generally does not apply to 
negotiated procurements, and offer that reflected gradual 
increase in price of battery packs, one component of 
uninterruptable power systems, over term of multi-year 
contract, may be accepted notwithstanding solicitation 
provision stating that such offers will be "nonresponsive," 
where offer remains low under any interpretation and where 
protester fails to show that it was prejudiced by acceptance 
of the offer. 

DBC I S IOM 

Emerson Electric Co. protests the award of a contract to 
Exide Electronics, Inc. under request for proposals (RFP) 
No. F04606-87-R-0313, issued by the Sacramento Air Logistics 
Center, McClellan Air Force Base, California for uninterrup- 
table power systems (UPS). The protester alleges that 
Bxide's offer was "nonresponsive" because the firm failed to 
include the prices of batteries for the equipment in the 
uaft prices for contract line item numbers (CLINs) 0001-0074 
of the schedule, failed to comply with the RFP's level 
pricing requirement, and failed to offer delivery on a 
f.o.b. destination basis as required by the solicitation. 

We deny the protest. 

On May 5 ,  1987, the agency issued the RFP to meet the 
agency's requirements for UPS, which protect electronic 
equipment from power anomalies both by controlling the flow 
of current from commercial utilities and by providing power 



i n  the event that  service is interrupted. The RFP contained 
74 d i f f e ren t  C L I N s  covering UPS from 1 KVA through 750 KVA; 
additional C L I N s  0075 through 0091 covered optional 
equipment, services,  spares, and data associated w i t h  
maintenance of the UPS. 

The agency so l ic i ted  o f f e r s  on a s ingle  year and a 
multi-year basis and advised potential  of ferors  that  o f f e r s  
would be evaluated by determining the lowest overall  
evaluated cost for the aggregate best estimated quantity 
(BEQ) on both a s ingle  year and a multi-year basis. The RFP 
required offerors  t o  s u b m i t  a s i n g l e  u n i t  price on the 
schedule as the BEQ pr ice  for each program year. Amendment 
No. 0005 reminded offerors  tha t  a "s ingle  u n i t  price ( l eve l  
pr ice)  [was] t o  be submitted for each program year'' and that  
f a i l u r e  to  do so would "cause the offeror  t o  be considered 
nonresponsive.'* T h e  decision whether t o  award on a single 
or multi-year basis would be based on a comparison of the 
multi-year cost w i t h  the cost of buying the agency's 
requirements i n  successive independent quant i t ies .  The RFP 
contained the standard Federal Acquisition Regulation 
S 52.215-16 ( F A C  84-17) Contract Award clause providing for  
award t o  the responsible offeror whose of fe r  conforming t o  
the s o l i c i t a t i o n  would be most advantageous t o  the govern- 
ment, cost  or pr ice  and other factors  specified i n  the 
s o l i c i t a t i o n  considered. Apart from the multi-year evalua- 
t ion ,  the RFP provided for no other evaluation factors  
besides f i r s t  a r t i c l e  costs  and the cost of renting 
government production and research equipment. T h u s ,  the 
competition was e s sen t i a l ly  based on price alone, w i t h  award 
t o  be made to  the low technically acceptable offeror.  

The agency received two technically acceptable o f f e r s ,  from 
t h e  awardee and t h e  protester  on Februa ry  18, 1988; on 
April 4, the agency issued amendment No. 0008 t o  consolidate 
the s o l i c i t a t i o n  document for  award and t o  es tabl ish a date 
of A p r i l  8 for  s u b m i t t i n g  best and f i n a l  o f f e r s  ( B A F O s ) .  
Exide's price of $26,734,671 fo r  the BEQ was substant ia l ly  
lower than the p ro te s t e r ' s  price of $65,161,404; the agency 
awarded t h e  contract t o  Ex ide  on May 6, 1988. After several 
Freedom of Information Act ( F O I A )  requests by Emerson, t h i s  
p ro tes t  followed. 

Emerson f i rs t  argues tha t  Exide fa i led  to  include the prices 
of ba t t e r i e s  i n  its u n i t  prices for  C L I N s  0001-0074, even 
though the cost of ba t t e r i e s  typical ly  accounts for one-half 
of the cost  of each UPS. The record shows t h a t  Exide, 
s t a r t i n g  i n  i t s  i n i t i a l  proposal, employed the following 
pricing methodology. Where a battery was a standard 
component of the par t icu lar  UPS requested by each C L I N ,  
Exide included the bat tery price i n  i t s  C L I N  u n i t  price 
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(e.g. C L I N s  0 0 0 1 - 0 0 2 7 ) .  Where a battery was not a standarl 
item for the par t icu lar  UPS hardware, Exide priced t h e  
ba t t e r i e s  under C L I N  0075 by use of a pricing m a t r i x  
contained i n  Volume 11, Section I11 of i t s  i n i t i a l  proposal 
which  was subsequently incorporated by reference i n  the 
contract documents. The matrix contains battery prices for 
C L I N s  w i t h  various options available t o  t h e  purchaser, such 
a s  10-year o r  20-year ba t t e r i e s ,  Moreover, the agency 
s t a t e s ,  and the record show$, tha t  the t o t a l  pr ice  for each 
UPS, including b a t t e r i e s ,  could eas i ly  be ascertained by 
evaluating each C L I N  u n i t  price i n  conjunction w i t h  t h e  
battery m a t r i x e l /  .Indeed, t h e  record contains a comparison 
of Exide's and Emerson's proposed prices for  the estimated 
quant i t ies ,  i n c l u d i n g  ba t t e r i e s ,  which shows tha t  Exide's 
proposal is s t i l l  approximately $35 million below Emerson's 
proposal. 

Based on the above, we f i n d  that  E x i d e ' s  use of a separate 
matrix to  price ba t t e r i e s  const i tutes ,  a t  most, a discre- 
pancy w h i c h  is a matter of form rather than substance. 
Indeed, we note tha t  even i n  sealed b idding ,  omission of 
u n i t  pr ices  does not necessarily make a b i d  nonresponsive 
when it can be evaluated on a basis common t o  a l l  b i d s  
other information i n  the b i d ;  under such circumstances, we 
have held that  s u c h  an omission const i tutes  a minor 
informality tha t  may be waived. 
C o , ,  I n c . ,  B-231605.2, Sept .  16,  1988, 88-2 CPD 11 2 5 2 .  
Similarly, we cannot conclude that  the protester  was 
prejudiced where the awardee's u n i t  prices w i t h  bat tery 
packs and optional equipment were readily ascertainable from 
documents submitted w i t h  Exide's o f f e r ,  and were lower than 
the p ro te s t e r ' s  under any reasonable interpretat ion.  
Accordingly, since Exide's prices,  including ba t t e r i e s ,  
could be readily ascertained from information i n  i ts 
proposal, w e  do not t h i n k  tha t  E x i d e ' s  u s e  of a separate 
pricing m a t r i x  required reject ion of i t s  proposal. 

from 

e, e.g., Gem Engineering 

Next, Emerson alleges t h a t  Exide fai led t o  of fe r  leve l  
pricing for  ba t t e r i e s  and other items. 
t ha t  t h e  prices contained i n  the bat tery matrix ( C L I N  0075)  
were not level-priced. 
0076, 0079,  0082  and 0085)  were not level-priced. (Exide 
d i d  s u b m i t  level  prices for C L I N s  0001-0074, although, a s  
d iscussed  above, under  some of these C L I N s  the u n i t  prices 

The record shows 

Also, cer ta in  labor r a t e s  ( C L I N s  

1/  The proposal also includes prices for remote s t a tus  
panels, low i n p u t  f i l t e r s ,  battery breakers, and maintenance 
bypass switches, The cost for these items was a l so  
erroneously alleged by Emerson t o  be m i s s i n g  from Exide's 
proposal. 
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f o r  these C L I N s  d i d  n o t  i n c l u d e  b a t t e r y  p r ices . )  Rega rd ing  
t h e  awardee's f a i l u r e  t o  o f f e r  l e v e l  p r i c i n g  for b a t t e r i e s ,  
w e  n o t e  f i r s t  t h a t  t h e  c o n c e p t  of r e s p o n s i v e n e s s ,  i .e . ,  a 
b i d d e r ' s  u n c o n d i t i o n a l  o f f e r  t o  comply w i t h  t h e  terms of a n  
i n v i t a t i o n ,  g e n e r a l l y  d o e s  n o t  a p p l y  t o  n e g o t i a t e d  p r o c u r e -  
ments .  See Kaufman Lasman Associates, I n c .  e t  a l . ,  B-229917 
e t  alar Feb. 2 6 ,  1988, 88 -1 CPD 1 202. F u r t h e r ,  even  i n  
s e a l e d  b i d d i n g ,  n o t w i t h s t a n d i n g  a s o l i c i t a t i o n  p r o v i s i o n  
warning  t h a t  b i d s  o f f e r i n g  n o n - l e v e l  p r i c i n g  w i l l  be 
rejected as n o n r e s p o n s i v e ,  w e  have  h e l d  t h a t  t h e  f a i l u r e  t o  
comply w i t h  a l e v e l  p r i c i n g  p r o v i s i o n  does n o t  a u t o m a t i c a l l y  
preclude a c c e p t a n c e  of a b id .  The  c o n t r a c t i n g  o f f i c e r  m u s t  
f i r s t  c o n s i d e r  whe the r  s u c h  noncompl i ance  is p r e j u d i c i a l  t o  
o the r  b idde r s .  I n t e r T r a d e  I n d u s t r i e s ,  L t d . ,  8-225702, 
J u n e  3,  1987, 87-1 C P D  11 567.  C o n s i d e r i n g  t h e  p r i c e  
d i f f e r e n c e  be tween t h e  t w o  o f fe rors ,  it is i n c o n c e i v a b l e  
t h a t  such  a minor  d e v i a t i o n  from t h e  terms of  t h e  RFP would 
work t o  Emerson ' s  prejudice.  F o r  example ,  even  assuming 
t h a t  each C L I N  i n  t h e  b a t t e r y  m a t r i x  is priced and e v a l u a t e d  
a t  t h e  h i g h e s t  f i f t h - y e a r  p r i c e ,  E x i d e ' s  e v a l u a t e d  o f f e r  
s t i l l  r e m a i n s  a p p r o x i m a t e l y  $35 m i l l i o n  below Emerson ' s  
p r i c e  f o r  C L I N s  0001-0074. The protester h a s  o f f e r e d  
n o t h i n g  beyond s p e c u l a t i o n  t o  show otherwise, n o r  does a 
c o n t r a r y  c o n c l u s i o n  otherwise s u g g e s t  i t s e l f  t o  u s .  We 
t h e r e f o r e  have  no  basis  i n  t h e  record b e f o r e  u s  t o  ob jec t  
t o  t h e  a g e n c y ' s  a c c e p t a n c e  o f  n o n - l e v e l  p r i c i n g  f o r  b a t t e r y  
packs .  

- 

F i n a l l y ,  Emerson c o n t e n d s  t h a t  E x i d e ' s  p r o p o s a l  f a i l e d  t o  
i n c l u d e  t r a n s p o r t a t i o n  costs a s  required by t h e  s o l i c i t a -  
t i o n .  The agency  a d v i s e s  t h a t  i n  i s s u i n g  amendment 
N o .  0008,  a c l e r i ca l  error c a u s e d  t h e  RFP t o  c a l l  f o r  f .0 .b .  
o r i g i n  p r i c i n g .  Ex ide  advised t h e  c o n t r a c t i n g  o f f i c e r  o f  
t h e  error by t e l e p h o n e  and a d v i s e d  t h a t  i ts  BAFO s h o u l d  be 
c o n s i d e r e d  as h a v i n g  been  s u b m i t t e d  on a f .0 .b .  d e s t i n a t i o n  
bas i s .  I n  f a c t ,  t h e  record shows t h a t  E x i d e ' s  p r o p o s a l  had  
a l w a y s  been  priced t o  i n c l u d e  t r a n s p o r t a t i o n  costs, and t h a t  
Emerson and  Ex ide  were bo th  e v a l u a t e d  on t h i s  bas i s .  E x i d e  
has  e x e c u t e d  a no -cos t  c o n t r a c t  m o d i f i c a t i o n  r e c o g n i z i n g  t h e  
error and c h a n g i n g  t h e  term t o  f.o.b. d e s t i n a t i o n .  T h u s ,  w e  
a lso c o n s i d e r  t h i s  a s  a minor  i r r e g u l a r i t y  t h a t  had no 
e f f e c t  on t h e  e v a l u a t i o n .  

The protest  is d e n i e d .  

James F. Hinchman 
General Counse l  
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